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● W hat Does  the Green Am endm ent Mean?
○ T ext
○ Ins piration
○ L egis lative His tory
○ Advoc ac y Groups

○ W hy Does  It  Matter?
○ F ic tional E xerc is e
○ B enef its  of  a “Maxim alis t”  Approac h

○ W here Is  It  Going?
○ Fresh Air for the Eastside v. New York

Agenda



“Environmental rights. Each person shall have a 
right to c lean air  and water, and a healthful 
environm ent. (Added by vote of  the people 
Novem ber 2, 20 21.)”  

T he Green Am endm ent (N.Y. Cons t. Art . I S ec . 19)



Unanswered Questions (Michael Gerrard)
S elf - exec uting or need legis lative ac tion?

Apply to private parties  as  well as  governm ents ?

Is  perm it  c om plianc e a c om plete defens e?

Applic able s tatute of  lim itations  (4  m onths  or 6  years )?

E xhaus tion of  adm inis trative rem edies  required?

S c ope of  c ourts ’ rem edial power?

How deal with environm ental tradeoffs ?



Inspiration
Penns ylvania – E nvironm ental R ights  Am endm ent (enac ted 19 71)

The people have a right to clean air, pure water, and to the preservation of 
the natural, scenic, historic and esthetic values of the environment. 
Pennsylvania's public natural resources are the common property of all the 
people, including generations yet to come. As trustee of these resources, 
the Commonwealth shall conserve and maintain them for the benefit of all 
the people.



Inspiration
Montana – E nvironm ental R ights  Am endm ent (enac ted in 19 72)
S ec tion 1. Protec tion and im provem ent. (1) T he state and each
person shall maintain and improve a c lean and healthful
environm ent in Montana for present and future generations .

(2) T he legislature shall provide for the adm inis tration and
enforc em ent of this duty.

(3) T he legislature shall provide adequate remedies for the
protec tion of the environm ental life s upport s ys tem from
degradation and provide adequate rem edies to prevent
unreas onable depletion and degradation of natural res ourc es .



Legislative History
S upporters :

As s em blym em ber S teve E nglebright:  the am endm ent c reated “no 
new rights  of  inappropriate expec tation”

As s em blym em ber R ic hard Gottf ried s aid that the whole point of  
the am endm ent was  to add 
environm ental protec tions  to the public ’s  judic ially enforc eable 
“bundle of  rights .

S enator R obert  J ac ks on noted that New York c ourts  had s tepped 
in to uphold c ons titutional rights  before, and argued that the 
J udic iary s hould have the power to protec t the public ’s  right to a 
c lean and healthful environm ent



Legislative History
Opponents :

As s em blym em ber Daniel S tec  s aid he oppos ed the Green 
Am endm ent in part  bec aus e it  would grant s tanding to everyone in 
New York S tate to s ue over environm ental harm s

As s em blym em ber Andy Goodell s aid that he had been as s ured the 
Green Am endm ent would extend protec tions  beyond New York’s  
exis t ing regulatory s c hem e and s tated that if  it  did not there 
would be no need to pas s  it .

As s em blym em ber Philip Palm es ano s aid the am endm ent would 
“c ertainly c reate a right of  private ac tion” for the public  to f ile 
c ons titutional s uits .



Advocacy Groups
S upporters

F or T he Generations , E nvironm ental Advoc ates  NY (E ANY), the Delaware R iverkeeper, 
and the Adirondac k Mountain Club—s tated that the Green Am endm ent would provide 
New Yorkers  with a “powerful and im portant tool”  for c om bating environm ental 
rac is m  and rec tifying environm ental degradation.

In a s eparate m em o, E ANY as s erted that the Green Am endm ent would grant the New 
York public  environm ental r ights  with “the s am e legal s trength” as  their  “rights  to 
f ree s peec h, f reedom  of  religion, due proc es s  or property.”

Opponents

T he B us ines s  Counc il, E m pire S tate F ores t Produc ts  As s oc iation, and New York F arm  
B ureau all oppos ed the Green Am endm ent bec aus e it  would c reate judic ially 
enforc eable rights .



What would it mean to enforce environmental rights with 
“the s am e legal s trength” as  the “rights  to f ree s peec h, 
f reedom  of  religion, due proc es s  or property? ”



Exercise – A “Maxim alis t”  Approac h

C ons ider the problem  of  nutrient pollution



Exercise – A “Maxim alis t”  Approac h

F ac ts :

L ake s ourc e of  drinking water for 45,0 0 0  res idents
Nutrient pollution f rom  nearby C AF Os   toxic  algal bloom s
S c ientis ts  determ ine if  C AF OS  abate pollution, lake will heal
C ounty health departm ent about to is s ue “DO NOT  DR INK ” order
C ounty petit ions  s tate DE C  and DOH to is s ue t ighter regulation
S tate dec lines , is s ues  loos er regulations , renews  C AF Os  perm its

Sound familiar….?





Exercise – A “Maxim alis t”  Approac h

R em edies

Dec laratory J udgem ent – es tablis hes  legal obligations , future 
S tate ac tions  and regulations  would need to abide by the 
judgm ent and prevent harm ful nutrient pollution

Mandatory Injunc tion – c ourt  order  S tate revokes  or c ondit ions  
C AF Os  perm its

S truc tural Injunc tion – c ourt- s upervis ed plan for S tate to 
reduc e/elim inate nutrient pollution, ens ure res idents  have ac c es s  
to c lean water, and c lean up the lake



FAFE v. New York



FAFE v. New York
Plaintiffs: Green Amendment suit try and close landfill

State AG: Green Amendment created no new rights, limited 
selection of legislative history

Supreme Court (actually lowest court): focused on the text 
broad interpretation of  Green Am endm ent, S tate has  no dis c retion 
to violate the c ons titution, two- part  tes t

Appellate Divis ion (m iddle c ourt):  revers ed, very s hort  opinion, s aid 
S tate has  dis c retion to ac t  within New York’s  environm ental laws

C ourt of  Appeals  (high c ourt):  dis m is s ed F AF E ’s  appeal  (no 
s ignif ic ant c ons titutional ques tion!!!)



FAFE v. New York

The Green Amendment after FAFE

- Applies only to government, not to private entities (even if 
private entities’ actions entwined with government actors- Does not apply if government merely exercising its discretion 
(i.e. not taking enforcement action against permit violators)- Does not seem to create any significant additional protections- Subordinated to NYS statutory regime. May apply if 

government agency abandons statutory responsibilities.- Perhaps applies if NYS weakens its environmental laws or 
regulations (locks in regime at time of amendment’s 
enactment?)



Thank you! Any questions?



Further Reading

Nathan Porc eng, New York’s Green Amendment: Regulatory Gaps 
and Remedies , 37 E nv’t  C laim s  J . 171 (20 25)

https ://nygreen.pac e.edu/

http://dx.doi.org/10.1080/10406026.2025.2454664
http://dx.doi.org/10.1080/10406026.2025.2454664
https://nygreen.pace.edu/
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