





Assembly Bill A701 Would Address Public
Right of Passage Upon “Navigable

Waterways”

The New York State Legislature has pro-
posed an amendment to the Environmental
Conservation Law that would establish, by
statute, the common law right of public ac-
cess to navigable waterways in the state.

Specifically, Assembly Bill A701 and its
companion Senate Bill S3666, would define
and regulate the rights of the public where
navigable waters flow through private prop-
erty. The legislation would not permit
crossing private land for access to, or egress
from navigable waters. However, it would
allow for portages around “obstacles” while
requiring the public to comply with all rele-
vant statues, rules and regulations dealing
with travel via navigable waterways. The
current language of the bill also makes it
clear that landowners generally cannot be
held for damages if any member of the pub-
lic 1s injured while exercising their right of
passage.

The legislation would also require the Com-
missioner of Environmental Conservation to
designate “navigable” waterways and those
which “in furtherance of public safety and/
or protection of natural resources” can only
be used with special limitations.

The legislation is an attempt to codify a
large body of case law that has recently sup-
ported recreation as a modern use of navi-
gable waterways. One of these cases was
the controversial Adirondack League Club
v. Sierra Club case which was decided in
1998. In 1991, five members of the Sierra

Club traveled down
the South Branch of
the Moose River
where it flows through private property
owned by the Adirondack League Club, a
private club with approximately 50,000
acres for exclusive use by its members. The
case was a landmark in its determination,
by the NYS Court of Appeals, that recrea-
tional use of a river is a relevant factor in
the modern determination of whether or not
a river 1s navigable. Historically, under
common-law, “navigable” referred to
through-travel for commercial purposes.

More recently, a stretch of Shingle Shanty
Brook, which flows into Lake Lila, has come
to be a disputed waterway. There i1s a natu-
ral rock dam that requires a small portage
onto private property. The Moose River
case appears to confirm the public’s right to
go around the obstacle, but landowners in
the area disagree.

The bill remains extremely controversial.
While most agree that a statutory clarifica-
tion of New York State navigations rights
case law would be helpful, the major point
of contention will be the definition of
“navigable waterway” and how it is applied
by DEC. There are also issues regarding
“dead end” navigation into privately owned
lakes and whether or not “navigability”
would include whitewater kayaking or other
“extreme” recreation.

Stay tuned.
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AVAILABLE FROM THE NYSFOLA OFFICE

Through the Looking Glass, A Wisconsin Lake Partnership publication containing infor-
mation on nearly all aquatic plants.  Cost -$25.00 + 8% sales tax and $2.50 shipping and
handling per copy.

Lakescaping for Wildlife and Water Quality, This books is a “must have” for those who
want to be lake friendly property owners. The book includes chapters about lake ecosys-
tems, designing lakeshore landscaping and selecting the right plants. The book has a bit of an upper-midwestern
slant, but it is very applicable to New York State lakes.

Cost: $20.00 + 8% sales tax and $2.00 shipping and handling per copy
— Diet for a Small Lake - The Expanded Guide to New York State Lake and Water-
shed Management, This book is a second-edition collaboration between the New

. York State Federation of Lake Associations, Inc. and the New York State Depart-
LSRRI EI A E LG ¢ of Environmental Conservation. It serves as a manual for New York lake
associations to understand the complexities of watershed management and lake
_ ccology. It also encourages lakefront property owners to take responsibility for
managing their lakes, rather than assuming that government agencies will do so. It
guides readers through the basics of aquatic plant management and leads them

The Expanded Guide to . .
Il through the process of developing a comprehensive watershed management plan.

Watershed Managemen!
Sucons Exiten

The book also addresses applicable federal, state and local laws with emphasis on
New York State regulations including those that apply to the Adirondack Park.
Cost: $20.00 paperback $35.00 hardcover + 8% sales tax and $5.50 shipping &
handling (single copy); Add $1 s& h per additional copy.

Exotics to Go! This compact disk is “fast food” for people who need to give presentations about zebra mussels
and other aquatic nuisance species. Use it at your lake association’s annual meeting! It contains 7 PowerPoint
presentations including the scripts, images and talking points that focus on zebra mussel impacts and control.
There are also 22 informational publications in PDF format and lists of contacts for more information. The CD
was produced by the Illinois-Indiana and Minnesota Sea Grant programs on behalf of the Great Lakes Sea Grant
Network. Cost: $6.00 + 8% sales tax and $2.00 shipping and handling per copy.
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